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BEFORETUE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

KINCAID GENERATION,LLC, )
)
)

Petitioner, )
) PCBNo. 2006-062

v. ) (CAMP PermitAppeal)
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE

To: DorothyGunn,Clerk SheldonA. Zabel
Illinois Pollution ControlBoard KathleenC. Bassi
100 WestRandolphStreet StephenJ. Bonebrake
Suite 11-500 JoshuaR. More
Chicago,Illinois 60601 KavitaM. Patel

SchiffHardin,LLP
BradleyP. Halloran 6600SearsTower
HearingOfficer 233 SouthWackerDrive
JamesR. ThompsonCenter, Chicago,Illinois 60606
Suite 11-500
100WestRandolphStreet
Chicago,flhinois 60601

PLEASETAKE NOTICE that I havetodayelectronicallyfiled with theOffice of

theClerk oftheillinois PollutionControlBoardtheAPPEARANCES,MOTION IN
OPPOSITIONTO PETITIONER’SREQUESTFORSTAYandAFFIDAVIT ofthe
Respondent,Illinois EnvironmentalProtectionAgency, acopyofwhich is herewith
servedupon theassignedHearingOfficer andtheattorneysfor thePetitioner.

Respectfullysubmittedby,

RobbFL Layman c1
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTILE STATE OF ILLINOIS

X]NCAID GENERATION,LLC, )
)
)

Petitioner, )
) PCBNo. 2006-062

v. ) (CAAPPPermitAppeal)
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESRobbH. Laymanandentershis appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneofits

attorneysin theabove-captionedmatter.

RespecttWlysubmittedby,

t
RobbH. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217) 524-9137
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BEFORETHE ILLINOES POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

KINCAID GENERATION,LLC, )
)
)

Petitioner, )
) PCBNo. 2006-062

v. ) (CAAPPPermitAppeal)
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY,

)
Respondent. )

APPEARANCE

NOW COMESSallyCarterandentersherappearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneof its

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

Sally(liter
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217) 782-5544



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE NOVEMBER 18, 2005

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTUE STATE OFILLINOIS

KINCAID GENERATION,LLC, )
)
)

Petitioner, )
) PCBNo. 2006-062
) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION IN OPPOSITIONTO
PETITIONER’SREQUESTFORSTAY

NOW COMEStheRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY (“Illinois EPA”),by andthroughits attorneys,andmovestheillilois Pollution

ControlBoard(“Board”) to denythePetitioner’s,KINCAII) GENERATION,LLC,

(hereinafter“Kincaid Generation”or ‘Petitioner”), requestfor astayoftheeffectiveness

oftheCleanAir Act PermitProgram(“CAAPW’) permitissuedin theabove-captioned

matter.

INTRODUCTION

Acting in accordancewith its authorityundertheCAAPPprovisionsof the

Illinois EnvironmentalProtectionAct (hereinafter“Act”), 415 ILCS5/39.5(2004),the

illinois EPA issueda CAAPPpermitto KincaidGenerationon September29, 2005. The

permitauthorizedtheoperationof an electhcalpowergenerationfacility knownasthe

KincaidGeneratingStation. The facility is locatedat4 mileswestofKincaid, illinois on

Route104.
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On November3, 2005, attorneysfor the Petitionerfiled this appeal(hereinafter

“Petition”) with the Boardchallengingcertainpermitconditionscontainedwithin the

CAAPPpermit issuedbythe illinois EPA. Theillinois EPA receivedan electronic

versionoftheappealon thesamedate. Formalnoticeoftheappealwasserveduponthe

illinois EPA on November7, 2005.

As partof its Petition,KincaidGenerationseeksa stayof theeffectivenessofthe

entireCAAPPpermit, citing two principalgroundsforits requestedrelief. First,

Petitionerallegesthat theCAAPPpermitis subjectto theautomaticstayprovisionofthe

Illinois AdministrativeProcedureAct (“APA”), 5 ILCS 1 00/10-65(b)(2004). As an

alternativebasisfor ablanketstayoftheCAAPPpermit, Petitionerallegesfactsintended

to supporttheBoard’suseofits discretionarystayauthority.

In accordancewith theBoard’sproceduralrequirements,theillinois EPA mayfile

aresponseto anymotionwithin 14.daysafterserviceofthemotion. See.35 Iii. Adm.

Code101.500(d).

ARGUMENT

The Illinois EPAurgestheBoardto denyPetitioner’srequestfor astayojthe

effectivenessoftheentireCAAPPpermit. Forreasonsthat areexplainedin detailbelow,

Petitionercannotavail itselfof theprotectionsaffordedby theAPA’s automaticstay

provisionasa matteroflaw. Further,Petitionerhasfailed to demonstratesufficient

justification for theBoardto grantablanketstayoftheCAAPPpermitunderits

discretionarystayauthority. Giventheabsenceof analternativerequestbyPetitioner

seekingeitherastayof contestedCA.APPpermitconditionsor anyotherrelief deemed

just andappropriate,theBoardshould declineto grantany stayreliefwhatsoever.

2



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE NOVEMBER 18, 2005

I. TheCAAPP permit issued by the Illinois EPA should not be stayed in
its entirety by reason of theAPA’s automatic stay provision.

Thefirst argumentraisedbyPetitionermaintainsthat theCAAPPpermit in this

proceedingis subjectto theautomaticstayprovisionoftheAPA. See,Petition atpage5.

TheautomaticstayprovisionundertheAPA governsadministrativeproceedings

involving licensing,including a“new licensewith referenceto anyactivity ofa

continuingnature.” See,5 ILCS100/10-65(b). TheCAAPPpermit at issuein this

proceedinggovernsemissions-relatedactivitiesat anexisting,majorstationarysourcein

Illinois. Accordingly,theIllinois EPAdoesnotdisputethattheCAAPPpermitis

synonymouswith a licensethat is of acontinuingnature. Seealso, 5 ILCS 100/1-35

(2004)(defining“license” asthe“whole orpartofanyagencypermit...requiredby

law”).

In its argument,Petitionerpostulatesthat theAPA automaticallystaysthe

effectivenessoftheCAAPIPpermit until aftertheBoardhasrendereda final adjudication

on themeritsof thisappeal.Citing to aThird District AppellateCourtruling from over

two decadesago,Petitionerreasonsthat theARk’s stayprovisioncontinuesto apply

throughoutthedurationofthependingappealbecauseit is theBoard,not theIllinois

EPA, thatmakesthe“final agencydecision”on thepermit. See,Borg-Warner

Corporation v. Mauzy,427N.E.2d415,56 ill. Dec. 335 (3~Dist. 1981). Thestay

provisionwould alsoapparentlyensurethat thePetitionercontinuesto abideby the terms

of“theexistinglicense[which] shall continuein hill forceandeffect.” See.S ILCS

100/1-65(b)(2004). In this case,that“existing license”is theunderlyingStateoperating

3



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE NOVEMBER 18, 2005

permits’ that havebeenseparatelygoverningthe facility’s operationssincetheillinois

EPA’s original receiptof thepermitapplication. See,415JLCS5/39.5(4)(b)(2004).

TheBorg-WarnerdecisionupheldtheAPA’s automaticstayprovisionin the

contextofarenewalforaNationalPollutantDischargeEliminationSystem(“NPDES”)

permit soughtbeforetheIllinois EPA. Notably, thecourtobserved:

“A final decision,in thesenseof afinal andbindingdecisioncomingoutof the
administrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will notbe forthéomingin the instantcaseuntil thePCBruleson the
permitapplication.”

Borg-Warner,56 Ill. Dec.at 341. TheIllinois EPA concedesthattheBorg-Warner

decisionmaystill reflect good law andthat it probablywarrants,in theappropriatecase,

applicationofthedoctrineofstaredecisisbyIllinois courts. Moreover,theillinois EPA

observesthat theruling is apparentlyin perfectharmonywith othersubsequentdecisions

by Illinois courtsthat addressedtherespectiverolesofthe Illinois EPAand theBoard in

permittingmattersundertheAct. In this regard,theillinois EPAis hilly cognizantof the

“administrativecontinuum”thatexistswith respectto theBoard in mostpermitting

matters,andtheCAAPPprogramitselfdoesnot revealtheGeneralAssembly’s

intentionsto changethis administrativearrangement.See,Illinois EPAv. illinois

Pollution ControlBoard, 486NE2d293,294 (
3

M Dist. 1985),affirmed,illinois EPAv.

Illinois Pollution ControlBoard, 503 NB2d 343,345 (III. 1986);ESGWatts,Inc., v.

illinois Pollution ControlBoard, 676 N.E.2d299, 304 (3’~’Dist. 1997). Thus, it is the

Board’sdecisionin. reviewingwhetheraCAAPPpermit shouldissuethatultimately

determineswhenthepermitbecomesfinal.

In limited situations, it is possiblethat a facility’s operationduring thependingreviewoftheCAAPP
pennitapplicationwas also authorized in a Stateconstructionpermit.
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While theBorg-Warneropinion mayoffer someinterestingreading,it doesnot

provideaproperprecedentin thi~case.Thisconclusioncanbe arrivedbecausetheAPA

simplydoesnot applyto theseCAAPPpermit appealproceedings.Foronereason,the

APA’s variousprovisionsshouldnotapplywheretheGeneralAssemblyhaseffectively

exemptedthemfrom aparticularstatutoryscheme.Oneexampleofthisexerciseof

legislativediscretionis foundwith administrativecitations,which underSection31.1 of

theAct arenot subjectto thecontestedcaseprovisionsoftheAPA. See,415ILCS

5/3J.1(e)(2004). In thecaseoftheAct’s CA.APPprovisions,asimilarbasisfor

exemptionis providedby thepermit severabilityrequirementsthat governtheillinois

EPA’s issuanceof CAAPPpermits.

Section39.5(7)oftheIllinois CAAPPsetsforth requirementsgoverningthe

permit content(oreveryCAAPPpermitissuedby theillinois EPA. Seegenerally, 4/5

ILCSS/39.5(7)(2004).Section39.5(7)(i)oftheAct providesthat:

“EachCAAPPpermit issuedundersubsection10ofthisSectionshall includea
severabilityclauseto ensurethecontinuedvalidity ofthevariouspermit
requirementsin theeventof achallengeto anyportionsofthepermit.”

415ILCS5/39.5(7)(i) (2004). This provisionrepresentssomethingmorethanthetrivial

or inconsequentialdictatesto an agencyin its administrationofapermitprogram.

Rather,it clearlycontemplatesa legal effect uponapennittingactionthat extendsbeyond

thescopeofthepermit’sterms. In otherwords,theGeneralAssemblywasnotsimply

speakingto the Illinois EPAbut, rather,to a largeraudience.By observingthata

componentof aCAAPPpermit shallretaina“continuedvalidity,” lawmakersclearly

proscribedthattheuncontestedconditionsofaCAAPPpermit mustcontinueto survive

notwithstandingachallengeto thepermit’sotherterms. This languagesignifiesan
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unambiguousintent to exemptsome.segmentof theCAAPPpermit from anykind of

protectivestayduringthepermitappealprocess.Forthis reason,theautomaticstay

provisionoftheAPA cannotbe said to governCAAPPpermitsissuedpursuantto the

Act.

TheBoardshouldalsorejectthePetitioner’sautomaticstayargumenton entirely

separategrounds.Petitionersuggeststhat theAPA’s automaticstayprovisionappliesby

virtue ofthe licensingthat is beingobtainedthroughtheCAAPPpermittingprocess.

However,theAPA containsa grandfatheringclausethat specificallyexemptsan

administrativeagencythat previouslypossessed“existingprocedureson July 1, 1977” for

contestedcaseor licensingmatters. See,SJLCS100/1-5(a)(2004). Wheresuch

provisionswerein existenceprior to theJuly 1, 1977,date,thoseexistingprovisions

continueto apply. Id.

Proceduralruleshavebeenin placewith theBoardsinceshortlyafterits formal

creation. Becausethepermittingschemeestablishedby theAct contemplatedappealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guidetheBoardin its

deliberations.Similar to thecurrentBoardproceduresfor permittingdisputes,theearlier

rulesreferencedtheBoard’senforcementproceduresin providingspecificrequirements

for thepermit appealprocess.Theywerethen,astheyaretoday, contestedcase

requirementsby virtueof theirverynature.

TheearliestversionoftheBoard’sproceduralregulationswasadoptedon

October8, 1970in theR70-4rulemakingandwassubsequentlypublishedby theIllinois

SecretaryofState’soffice as‘ProceduralRules.” Thoserules includedrequirementsfor

permit appeals,effectivethroughFebruary14, 1974,andtheyrequiredsuchproceedings
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to beconductedaccordingto theBoard’sPartIll rulespertainingto enforcement.See,

Rule502. In contrastto theRegulatoryandNonadjudicativeHearingsandProceedings,

theEnforcementProceedingsofPartIll containedaplethoraof contestedcase

requirements,includingprovisionsfor thefiling ofapetition(i.e., Rule304),

authorizationfor hearing(i.e., Rule306),motionpractice(i.e., Rule308),discovery(i.e.,

Rule313),conductofthehearing(Rule318),presentationof evidence(i.e.,Rule321),

examinationofwitnesses(i.e., Rules324,325 and 327)andfinal disposition(i.e., Rule

322). A laterversionoftheserules,includingamendments,wasadoptedby theBoard

on August29, 1974.

The‘ProceduralRules”that originallyguidedtheBoard in enforcementcasesand

permit appealsformedthebasic frameworkfor thecurrent-dayversionoftheBoard’s

proceduralregulationspromulgatedat35111.Adin. Code101-130. Although theBoard’s

proceduralrulesmayhaveevolvedandexpandedovertime,thecorefeaturesofthe

adversarialprocessgoverningthesecaseshaveremainedsubstantiallythesame,

includingthoserulesgoverningCAAPPpermit appeals.BecausetheBoardhadsuch

proceduresin placeprior to July 1, 1977,thoseprocedureseffectivelysecuredthe

Board’sexemptionfromtheAPA’s contestedcaserequirements.Andso longasthose

underlyingprocedureshistoricallysatisfiedthegrandfatheringclause,it shouldnot matter

that theAct’s CAAPPprogramwasenactedsometwentyyearslater. After all, it is the

proceduresapplicableto contestedcasesandtheirpointof origin that is relevantto this

analysis,not theadventofthepermittingprogramitself.2

2 Petitionermaycounter that theBorg.Warner decision is at odds with this argumentand thatpartof the
appellate court’s rulingheld that theAPA’s grandththeringclausedid notapply totheBoard’srulesfor the
NPDESpermit program.Thecourt’s discussiononthe issueof thegrandfatheringclauseis inappositehere.
The NPDESnilesat issuewerewritten in a way thatconditionedtheir effectivenessupona futureevent.
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H. The CAAPP permitissuedby theIllinois EPA should not be stayed in
its entirety by reason of Petitioner’s alleged justifications.

Separateandapartfrom its APA-relatedargument,PetitionerofferstheBoardan

alternativebasisfor grantingablanketstayof theCAAPPpermit. Specifically,

Petitionersuggeststhat theBoardstaytheentireCAAPPpermit aspartof its

discretionarystayauthority. See,Petitionat pages6-7. Whilethereasonsput forward

byPetitionermight havesufficedtojustify astayoftheCAAPPpermit’scontested

conditionshadonebeensought,Petitionerfails to demonstrateaclearandconvincing

needfor abroaderstay. Evenif thePetitionercouldmustermorepersuasivearguments

on this issue,the illinois EPAquestionswhethersuchan all-encompassingremedyis

appropriateunderanycircumstances.NotwithstandingtheBoard’srecentpracticein

otherCAAPPappeals,the illinois EPAhascometo regardblanketstaysofCAAPP

permitsasincongruouswith theaimsof the illinois CAAPPandneedlesslyover-

protectivein light of attributescommonto theseappeals.

Section 105.304(b)ofTitle 35 of theBoard’sproceduralregulationsprovidesthat

apetitionfor reviewofa CAMP permitmayincludearequestfor stay. TheBoardhas

frequentlygrantedstaysin permitproceedings,oftenciting to thevariousfactors

consideredby Illinois courtsatcommonlaw. The factorsthatareusuallyexaminedby

theBoard includetheexistenceofa clearlyascertainableright thatwarrantsprotection,

irreparableinjury in theabsenceofastay,thelack ofan adequatelegal remedyanda

Whenthe eventactuallytookplace,theeffectivenessof the rulesoccurredafterthe July1, 1977,date
establishedin thegrandfatheringclause.More importantly, inaddressinganissuethat wasnotcentral to
theappeal,the appellatecourtappearstohaveerroneouslyplacedtoomuch emphasisonthesubstantive
permittingproceduresoftheNPDESprogram,ratherthanthoseproceduresapplicabletotheBoard’s
contestedcasehearings.A properconstructionoftheMA demandsthat the focusbeplacedon the
existingprocedures“specifically for contestedcasesor licensing.” S ILCS 100/I-S(a)(2004)
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probabilityofsuccesson themeritsofthecontroversy.See,Bridgestone/FirestoneQYf-

road Tire Companyv. illinois EPA,PCB02-31at page3 (November1, 2001);

CommunityLandfill CompanyandCity ofMorris v. illinois EPA,PCBNo. 01-48and01-

49 (consolidated)atpage5 (October19,2000),citing Junkuncv. Si. Advanced

Technology& Manufacturing,498 N.E.2d1179(
1

5t fist, 1986). However,theBoardhas

notedthat its considerationis notconfinedexclusivelyto thosefactorsnormusteachone

of thosefactorsbe consideredby theBoardin everycase.See,Bridgestone/Firestoneat

page3.

TheBoardhascommonlyevaluatedstayrequestswith aneyetowardthenature

of theinjury thatmight befall anapplicantfrom havingto complywith permitconditions,

suchasthecompelledexpenditureof “significantresources,”AbitecCorporation v.

jilinois EPA, PCBNo. 03-95atpage1 (February20, 2003),ortheeffectuallossof

appealrightsprior to a final legal determination.Bridgestone/Firestoneat page3. The

Boardhasalsoaffordedspecialattentionto the“likelihood of environmentalharm” for

anystaythat maybe granted. See,Bridgestone/Firestoneatpage3; AbitecCorporation

at 1; CommunityLandfill CompanyandCityofMorris v. illinois EPA, atpage4.

i. Considerationoftraditionalfactors

Petitioner’sMotion touches,albeitsketchily,on someof therelevantfactorsin

this analysis.See,Petition at pages6-7. The Illinois EPAgenerallyacceptsthat

Petitionershouldnotberequiredto expendexorbitantcostsin complyingwith challenged

monitoring,reportingorrecord-keepingrequirementsoftheCAAPPpermit until afterit

is providedits proverbial“day in court.” Petitioner’sright ofappeallikewiseshouldnot

becut shortor renderedmootbecauseit wasunableto obtaina legalrulingbeforebeing
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requiredto complywith thosetermsofthepermit that aredeemedobjectionable.The

Illinois EPArecognizesthesereasonsasalegitimatebasisfor authorizingastayof

permitconditionscontestedon appeal.However,theyarenot atall instructiveto

Petitioner’sclaimthatastayof theentireCAAPPpermitis needed.

Judgingby afair readingofthePetition,Petitionerhaschallengeda relatively

smallnumberof theconditionscontainedin theoverallCAAPPpermit, thus leavingthe

lion’s shareof thepermit conditionsunaffectedby theappeal. Much of thegistof

Petitioner’sappealpertainsto “periodicmonitoring,” including anumberof provisions

dealingwith emissionstesting,reporting,record-keepingandmonitoringof emissions

thatarepurportedlybeyondthescopeoftheflhinois EPA’sstatutorypermitauthority; If

thevastmajorityof thepennit’stermsareuncontested,it cannotlogically follow that the

absenceof astayfor thoseconditionswill preventthePetitionerfrom exercisingaright

ofappeal. Similarly, it is difficult to discernwhy Petitioner’scompliancewith

uncontestedpermit conditionswouldcauseirreparableharm,especiallyif onecan

assume,ashere,that thecrux ofCAAPPpermittingrequirementswerecarriedover from

previously-existingStateoperatingpermits?

The Illinois EPAdoesnotdisputethattheCleanAir Act’s (“CAA”) Title V program,which formedthe
frameworkfor the Illinois CAAPP,requiresonly a marshallingofpre-existing“applicablerequirements”
into a singleoperatingpermit for a majorsourceandthatit doesnotgenerallyauthorizenewsubstantive
requirements.See,Appalachian PowerCompanyv. Illinois EPA, 208 F.3d1015, 1026-1027(D.C. Circuit,
2000); Ohio Public InterestResearchGroup v. Whitman, 386FJd792,794(

6
d~Cit. 2004); in re: Peabody

WesternCoal Company, CAA AppealNo. 04-01, slip op.at6 (EAB, Febnsa’yIS, 2005). Asidefrom the
conditionslawthlly imposedby the Illinois EPAfor periodicmonitoringandothermiscellaneousmatters,
the remainderof theCAAP?permit shouldbecomprisedof thepre-existingrequirementsthat were
previouslypermitted.A casualcomparisonof theCAM’? permit andthePetitionsuggeststhatthe present
appealonly calls into questionarelativelysmallfractionof permit conditionscontainedin theoverall
CAAPPpermit.
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ii. Other related factors

Petitionerarguesthat the absenceof ablanketstaywould cause“administrative

conThsion”becausethe uncontestedconditionsoftheCAAPPpermit would remainin

effect while thechallengedconditionswould begovernedby the“old stateoperating

permits.” Petitionatpage7. TheIllinois EPA takesexceptionto a keyassumptionin

thePetitioner’sargument. In theIllinois EPA’s view, thevestigesofany formerState

operatingpermitsfor this CAAPPsourcedissipatedupon the illinois EPA’s issuanceof

theCAAPPpermit on September29,2005. This areaofdiscussionmaybeasignificant

sourceof Petitioner’smisunderstanding,thusexplainingits confusionwith theeffectsof

a limited stay.

Section3..5(4)(b)statesthataCAAPP sourcemustabideby thetermsof its

previousStateoperatingpermit, eventhoughthepermit mayhaveexpired,“until the

source’sCAAPPpermit hasbeenissued.”See.415ILCS5/39.5(44’)(‘2OO4).~A few

subsectionslater, thestatuteprovidesthat theCAAPPpermit“shall uponbecoming

effectivesupercedetheStateoperatingpermit.” See,415ILCS5/39.5(4)(g)(2004).

Takentogether,theseprovisionsindicatethatpennitissuanceandpermit effectiveness

for aCAAPPpermit aresynonymousandthat anyunderlyingStateoperatingpermit

becomesanullity upon theaforementionedoccurrence.TheGeneralAssemblycould not

havereasonablyintendedforasource’sobligationto enduponpermit issuance,only to

PetitioneralsoreferencesSection9.1(f) of theAct asa sourceofauthorityfor its propositionthat the
Stateoperatingpermitcontinuesin effectuntil theCAAP?permit is issued.See,Petitiona: pageS. This
assertionis erroneous.Section9.1(f) appliesonly to NewSourceReviewpennitsissuedunderthe
authority of the CAA, notCAAPPpermits specificallygovernedby Section39.5. Althoughthetext of the
subsectionis silentwith respectto thisdistinction,it shouldbeconstruedwith referenceto itscontext-and
surroundingprovisions,which areconfinedentirelyto specifiedCAA programs. Alternatively, to the
extentthat the Act’s CAAPPrequirementsaremorespecificto CAAPPpermits,the provisionfound at
Section39.5(4)(b) would applyinsteadof themoregeneral provisionunderSection9.1(f).
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havetheCAAPPpermit’s supercedingeffecton theStateoperatingpermit delayeduntil

permit effectiveness.

Petitionerapparently readstheabove-referencedprovisionsasthough theyapply

to theBoard’s final action in thisappeal. See,Petition at page5. However) this

argumentignoresotherprovisionsoftheAct thatdearlydepict the Illinois EPA asthe

permit-issuer.No clearerevidenceof this intent canbe foundthanthenumerous

provisionsof Section39.5(9)of the Act, which governtheUnitedStatesEnvironmental

ProtectionAgency’s(hereinafter“USEPA”) participationandrole in reviewingthe

CAAPPpermits.See,415JLCS5/39.5(9)(2004).~ OtherprovisionsoftheAct similarly

establishthat permitissuancedenotestheactionoftheIllinois EPA, not theBoard,in the

contextofCAAPPpermitting.6

Aspreviouslymentioned,the Illinois EPAdoesnot deny that theCAAPP

permittingprocessis analogousto thetypeof“administrativecontinuum”recognizedby

Illinois courtsin otherpermittingprogramsundertheAct. In this respect,the Illinois

EPAperformsa role underthe Illinois CAAPPthatrequires,in essence,a defacto

issuanceofa CAAPPpermit. TheBoard’sobligation in adjudicatingwhetherthepermit

shouldissue,in contrast,is a dejure-likefunctionthat, ~ihile critical in termsof

See, 4/5!LC’55/39.5(9)(b)(notingrequirementthatthe Illinois EPAshallnot “issue”theproposed
permit if USEPAprovidesa written objectionwithin the 45 dayreviewperiod);415 ILCS
5/39.S~)Q)(expIainingthatwhenthe Illinois EPA is in receiptof aUSEPAobjectionarising froma
petition, the “Agency shall not issuethepermit”); 415 ILCS5/39.S(9)(g)(observingrequirementsfor
wheneveraUSEPAobjectionis receivedby the Illinois EPAfollowing its issuanceof a permitafterthe
expirationof the 45-dayreviewperiodandprior to receiptof anobjectionarising fromapetition). Notably,
onesuchprovisionstatesthat the “effectivenessof apermit or its requirements”is notstayedby virtue of
the filing of a petition with USEPA. See,415 ILCS5/39.5(9)(f).

6 Therequirementsin Section39.5(10), entitled“Final AgencyAction,” recognizethestandardsfor
permit issuanceby the Illinois EPA. 415 1L~5/39.5(10)(2004). Similarly,the reviewprovisionsfor Title
V permits,codifiedatSection40.2, focuson apermit denial ora grantofa permit withconditionsasa
basis for appealto theBoard. See,415 ILCS5/40.2(’a)(2004). Thelatterprovisionsevengo soIhr as to
reference“final permit action” in relationto the Illinois EPA’s permitdecision. Id.
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determiningwhetherapermit issued by the Illinois EPAbecomesfinal, should notcolor

the meaningof other legal terms.7 The issuance oreffectivenessofa CAAPPpermit is

functionallydistinct from the legalismsassociated with whena CAAPP permitbecomes

final.

Evenputting asidethe legal semanticsposedby this issue,the thrustof

Petitioner’s argument misses its mark. Any confusionstemmingfrom theappealphase

of theTitle V programshouldbe fairly modestcomparedto thepast. Prior to the

enactmentof the CAA Amendmentsof 1990,statesissuedpermitsundera patchworkof

variousprograms. In Illinois andelsewhere,numerouspermitsfor separateordiscrete

pollutant-emittingactivities would oftenexistfor an individual sourceof majoremissions

andthey frequentlydid not addresstheapplicability ofall otherCAA or state(i.e., State

ImplementationProgram(“SIP”)) requirements.8TheTitle V operatingpermit program

ensuredthat all of a majorsource’sapplicablestateandCAA-relatedrequirementswould

bebroughttogetherinto a single,comprehensivedocument. In doing so, the legislation

soughttominimizetheconfusionbroughtaboutfrom theabsenceof a uniform federal

permitting system.9 By trying to breathlife into theStateoperatingpermitsbeyondthe

dateofthe Illinois EPA’s permit issuance,Petitioner’sargumentwould actuallyprolong

oneoftheveryproblemsthat theTitleV permittingschemewasmeantto remedy.

As a practicalmatter,Petitioner’srequestedrelief beliesthenotionthat formerStateoperatingpermits
continuetogovernthe facility’s operationsuntil theBoardissuesits final ruling in this cause.After all, it
is theCAAPPpermit issuedby the Illinois EPA fromwhich the Petitioneris seekinga stay.

See,David P. Novello, The NewClean Air Act OperatingPermitProgram:EPA‘s Final Rules,23

EnvironmentalLaw Reporter10080,10081-10082(February1993).

~ Id.
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Petitioneralsomentionsin passingthat thefllinois EPA’s failure to provide a

sufficient statementof basisfor theCAAPPpermitis anotherreasonfor stayingtheentire

permit. Petition at page7. BecausePetitionertreatsthis issueseparatelyin its Petition,

the Illinois EPAwill not thuly addressthemeritsoftheargumentin thisMotion.

However,the Illinois EPA will briefly respondto the issueasit relatesto thePetitioner’s

requestforstay.

Thestatementofbasisenvisionedby thestatuteis aninformationalrequirement

that is meantto facilitateboth thepublic andUSEPA’s understandingofthepermit

decisionin thedraftphaseofpermitting.See,4J5ILCS5/39.5(8)(b)(2004). It is not a

part of, nordoesit otherwiseaffect,thecontentoftheCAAPPpermitandit doesnot bind

or imposelegal consequencesin thesamemannerthata permit itselfdoes.The Illinois

EPA generallydoesnotbelievethatanyperceivedinadequaciesin thestatementofbasis

can lawfully rendertheentireCAAPPpermitdefective.

In this instance,thePetitioneridentifieditsgrievanceswith respectto theCAAPP

permit’sconditionsnotwithstandingtheallegedflawsin theunderlyingstatementof

basis. To theextentthat somethingcontainedin a statementofbasis is found

objectionable,or is left out altogether,thefllinois EPAsuggeststhat themechanismfor

challengingit runsto theunderlyingpermitcondition,not thestatementitself. The

Petitionershouldnotbeheardto complainoftheinadequaciesof the statementwhenthe

basisthat givesrise to the appealstemsfrom apermit’sconditions,not thedeliberative

thought-processesof the permittingagency.As such, theIllinois EPA does not construe

astatementofbasisas affectingthevalidity ofthefinal CAAPPpermitnorasa reason

for voidingthe Illinois EPA’s final permitdecision. If suchchallengeswererecognized

14



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE NOVEMBER 18, 2005

by theBoard, theycouldserveas apretextfor preventingthe final issuanceof a CAAPP

permit andresultin perpetuallitigation over a largelyministerialagencyfunction.

TheIllinois EPA is ultimatelypreparedto arguethat thestatementofbasisthat

waspreparedin conjunctionwith theCAAPPpermitwassufficientlyadequateasto

complywith theAct. Alternatively, theIllinois EPA is preparedto contendthat the

statementofbasisrequirementis predominantlyproceduralin nature,is confinedto the

preliminarystagesofthepermittingprocessandarguablylackssufficiently intelligible

standardsasto serveasabasis for enforcement.In anyevdnt,theBoardshoulddenythe

Petitioner’srequestfor stayon anygroundsrelatingto this issue. On thewhole, the

Petitioner’schargethat thestatementofbasisaffectstheentirepermit is unsupportedby

law andfails to demonstrateaprobabilityofsuccesson themeritsofthecontroversy.

iii. Significanceof prior Boardrulings

TheBoardhasgrantednumerousstaysin pastandpendingCAAPPpermit

proceedings.Forthemostpart,theextentof thereliefgrantedhasbeenafunction ofthe

relief soughtby thepetitioning party.. In severalcases,theBoardhasgrantedstaysofthe

entireCAAPP permit,usuallydoingsowithout muchsubstantivediscussion)°

Curiously,all exceptingoneoftheprior casesinvolving blanketstayswerebroughtby

petitioningpartiesrepresentedbythe samelaw firm. In otherCA.APPappealcases,the

Boardgrantedstaysfor thecontestedpermit conditions,againmirroring thereliefsought

‘° See, Lone StarIndustries,Inc., v. Illinois EPA,P0 No. 03-94,slip opinionat 2, (January9, 2003);
Nielsenv. Bainbridge. L.L. C., i’. illinois EPA, PCBNo. 03-98,slip opinionat 1-2 (February6, 2003);
SaMt-GobainContainers.Inc., v. Illinois EPA,P0 No. 04-47,slip opinionat 1-2 (Novembe6,
2003);ChampionLaboratories,Inc., v. illinois EPA, PCB No. 04-65,slip opinionat 1 (January8, 2004);;
Midwest Generation, L.L C., v. illinois EPA, PCB No. 04-108,slip opinionat 1 (January22,2004);Ethyl
Petroleum Additives, Inc., v. Illinois EPA, slip opinion at 1 (February5, 2004); BoardofTrusteesof
EasternIllinois Universityv. illinois EPA,PCBNo. 04-110,slip opinionat 1 (February5, 2004).
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by thepetitioningparty.” In afewcases,the Boarddoes not appearto havegrantedany

stayprotectionwhatsoever,asthepetitioningpartyapparentlyoptednot to pursuesuch

relief.12

In themajorityoftheafore-referencedcases,the Illinois EPAdid not actively

participatein thestaymotionssoughtbeforetheBoarddueto theperennially-occurring

pressofothermatters.’3 In doing so, theIllinois EPAclearlywaivedanyrightsto voice

objectionsto thestayssoughtandobtainedin thosecases.Evenin theabsenceof alack

ofresources,it is doubtfulthat theIllinois EPA would havearticulatedweightyconcerns,

aspresentlyargued,with respectto thestayrelief requestedin earliercases.However,

following theBoard’slastoccasionto acton ablanket stayrequestin aCAAPPpermit

appeal,Illinois EPAofficials becameawareof thepotentialimplicationsposedby stays

on theexistingTitleV programapproval)4 In thewakeof thisdiscovery,theIllinois

EPAis now compelledto observethat theBoard’searlierdecisionsaffordingblanket

staysto CAAPPpermits arguablyfell shortofexploringall of therelevantconsiderations

~ See,Bridgestone/FirestoneOff-road Tire Companyv. illinois EPA, PCB 02-31 atpage3 (November1,
2001);PPGIndustries,Inc., v, illinois EPA, ItS No. 03-82,slip opinionat 1-2(February6,2003);Abitec
Corporationv. Illinois EPA,ItS No. 03-95,slip opinionat 1-2(February20,2003);Noveon,inc., it

illinois EPA,PCBNo. 04-102,slip opinionat 1-2 (January22,2004);OasisIndustries,Inc., v. Illinois
EPA,P0 No.04-116,slip opinionat 1-2 (May 6,2004).

12 See,XCTCLimitedPannership, v. illinois EPA,P0 No. 01-46,consolidatedwill, Georgia-Pacific

Tissue,L.L. C., v. Illinois EPA,P0 No. 01-51; General ElectricCompanyv. Illinois EPA,P0 No. 04-

115 (January22,2004).

~ The Illinois EPA did file a joint motionin supportof a stayrequestseekingprotectionfor contested
conditionsof a CAAPPpermit. See,Abitec Corporationv. Illinois EPA,P0 No. 03-95,slip opinion at I-
2 (February20,2003).

~ JunRoss,a formerUnitManagerIc; theCAAPP Unit of theDivision ofAir PollutionControl’s
PennitsSection,receivedan inquiry from a USEPA/RegionV representativeinMarchof 2004pertaining
to thebroadnatureofthestaysobtainedin CAAPPpermitappealproceedingsbeforetheBoard. This
initial inquiry led to furtherdiscussionbetweenUSEPA/RegionV representativesandthe Illinois EPA
regardingthe impact ofsuch stays on the severabilityrequirementsforCAAPPpermitsset forth in 40
C.F.R. Part70 andthe Illinois CAAPP. (See,Supporting Affidavit ofJim Rossattachedto this Motion).
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necessaryto theanalysis. Accordingly,thelilinois EPA urgestheBoardto reflectupon

additionalfactorsthathavenot previouslybeenaddressedto date.’5

iv. Statutory objectives of CAA.PP and common aftributes of permit
appeals

As discussedearlierin thisMotion, theIllinois CAAPPcommandstheIllinois

EPAto incorporateconditionsinto aCAAPPpermit that addressrequirements

concerningthe“severability” ofpermitconditions. See,415JLCS5/39.5(7)(j)(2004). To

thisend,everyCAAPPpermit is requiredto containapermit conditionseveringthose

conditionschallengedin a subsequentpermit appealfrom theotherpermit conditionsin

thepermit. Theseverabilityprovisionis prominentlydisplayedin theStandardPermit

ConditionsofthePetitioner’sCAAPPpermit. See,StandardPermitCondition9.13. It

shouldalsobenotedthat thelanguagefrom theAct’s CAAPPprogrammirrors the

provisionpmmulgatedbyUSEPAin its regulationsimplementingTitleV oftheCAA.

See,40 C.F.R.§70.6(a)(5)(July1, 2005 edition).

As is evidentfrom thestatutorylanguage,theobviouslegislativeintentfor this

CAAPPprovisionis to “ensurethecontinuedvalidity” oftheostensiblylargerbody of

permittingrequirementsthatarenotbeingchallengedon appeal. Theuseoftheword’

“various” in describingthoseconditionsthat areseverableis especiallyimportantwhen

comparedwith thelaterreferencein thesamesentenceto “any portions”of thepermit

that arecontested. Because the commonlyunderstoodmeaningoftheadjective

“various” is “of diversekinds” or “unlike; different,” thiswordingdemonstratesa

legislativeintentto contrastonediscernablegroupofpermit conditions(i.e., uncontested

~ It is noted that theBoard’s prior nñings regarding blanketstays of CAMP permitshavebeengranted
contingentupon the Board’s final action in the appeal or “until the Board orders otherwise,”
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conditions)from theotheranother(i.e., contestedconditions). See,TheAmerican

HeritageDictionary,SecondCollegeEdition; seealso, Webster’sNewWorld Dictionary,

Third CollegeEdition (describingprimaryuseoftheterm as“differing onefrom another;

ofseveralkinds”). Given theclearabsenceof ambiguitywith this statutorytext,no other

reasonablemeaningcanbe attributedto itsianguage.

The Illinois EPA readilyconcedesthat thepermit contentrequirementsofthe

CAA andtheIllinois CAAPParenot directlybindingon theBoard. However,while the

illinois EPA’s mandateunderSection39.5(7)(i)of theAct’s CA.APPprogramdoesnot,

on its face,affect theBoard,theprovisioncouldarguablybe readasa limited restriction

on theBoard’sdiscretionarystayauthority in CAAPPappeals.’6Implicit in thestatutory

languageis anunmistakableexpressionaimedat preservingthevalidity andeffectiveness

ofsomesegmentoftheCAAPPpermitduringtheappealprocess.This legislativegoal

cannotbe achievedif blanketstaysaretheconvention. Wherethe obviousintention of

lawmakerscouldbe thwarted,reviewingcourtsmustconstruea statutein amannerthat

effectuatesits objectandpurpose.See,F.D,I.C. v. Nihiser, 799 F.Supp.904 (C.D. Ill.

1992);Castanedav. illinois HumanRightsCommission,547N.E.2d437 (Ill. 1989). In

this instance,theBoardshouldrecognizean inherentlimitationofits stayauthorityby

virtueofthe illinois CAAPP’s severabilityprovision. At thevery least,theexistenceof

theprovisionshouldgivepauseto theBoard’srecentapproachin evaluatingstaysin

CAAPPpermitappeals.

16 Any suchrestriction may not be absolute, as the Act’s pennitcontentrequirementdoesnotnecessarily

nile out thepotentialmeritsof a blanketstaywherea permitis challengedin its entirety.As previous’y
mentioned,the Illinois EPA disputesthe meritsofPetitioner’sargumentrelatingto a purporteddeficiency
in theCAAPPpermit’sstatementof basis.
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It is noteworthythatoneofthechiefgoalsoftheCAA’s Title V programis to

promotepublicparticipation,includingtheuseofcitizensuits to facilitatecompliance

throughenforcement.’7TheseverabilityrequirementofthePart70 regulations,which

formedthe regulatorybasisfor Section39.5(7)(i)of the illinois CAAPP,canbe seenas

an extensionofthis endeavor.BlanketstaysofCAAPPpermitscouldarguablylessen

theopportunitiesfor citizenenforcementin an areathat is teemingwith broadpublic

interest. Moreover,the cumulativeeffectof stayssoughtby Petitionerandothercoal-

fired CAMP permitteesin otherappealswouldcastawide net Blanketstaysofthese

recently-issuedCAAPPpermitswould effectively shieldan entire segmentofIllinois’

utilities sectorfrom potentialenforcementbasedon Title V permitting,whichwasmeant

to provideamoreconvenient,efficientmechanismfor thepublic to seekCAA-related

enforcement.

Onelastconsiderationin thisanalysisis thedeliberate,if not time-consuming,

paceofpermit appealsin general. Frompastexperience,the Illinois EPAhasobserved

thatmanypermit appealsareofatypethat couldmoreaptly be describedas“protective

appeals.”Thesetypesofappealsarefrequentlyfiled becauseaparticularpermit

conditionaffectsanissuerelatingto on-goingorfutureenforcementproceedings.

Alternatively,thesecasesmayentail someotherkind of contingencynecessitating

additionalpermitreview, anewpermit applicationand/orobtainingarevisedpermit from

the illinois EPA. Only rarelydoesapermitappealactuallyproceedto hearing.

Basedon the Illinois EPA’s estimation,nearlyall oftheCAAPPpermitappeals

filed with theBoardto datecould be aptlydescribedas“protectiveappeals,”While a

L~ See, David P. Novello, The NewClean Air Act OperatingPermitProgram:EPA ‘s Final Rules, 23

EnvironmentalLaw Reporter20080, 10081-10082(February1993).
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handfulof caseshavebeenvoluntarilydismissedfront theBoard’sdocket,severalof

thesecasesare,andwill remain,pendingwith theBoardformonthsand/oryearsto

come,in part, becausethereis no ability to resolvethemindependentoftheirrelated

enforcementorpermittingdevelopments.As theIllinois EPAis oftenan obligatory

participantin manyof thesetypesof cases,this argumentis not meantto condemnthe

practice. Rather,therelevantpointis thatsignificantportionsofaCA.APPpermitstayed

in its entiretywill be delayedfrom taking effect, in spiteofbearingno relationshipto the

appealor its ultimateoutcome. To allow this undercircumstanceswherepetitioning

partiesseldomappearto desiretheir “dayin court” strikesthe Illinois EPAasneedlessly

over-protective.

CONCLUSION

Forthereasonsexplainedabove,theIllinois EPAmovestheBoardto denythe

Petitioner’srequestfor a stayoftheeffectivenessoftheCAMP permitin its entirety.

Respectfullysubmittedby,

ILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY,

Robb H. Layman
Assistant Counsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021North GrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)524-9137
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STATE OF ILLINOIS
COUNTY OF SANGAMON

AFFIDAVIT

I, Jim Ross,beingfirst duly sworn,deposeandstatethat thefollowini statements

set forth in this instrumentaretrueandcorrect,exceptasto mattersthereinstatedto on

informationandbeliefand,asto suchmatters,theundersignedcertifiesthathebelieves

the sameto be true:

I. I amcurrentlyemployedby theIllinois EnvironmentalProtectionAgency

(“Illinois EPA”) asaseniorPithik ServibóAdministratorprofessionalengineer.During

theearlypartof 2004, I wastheManagerof theCleanAir Act PermitProgram

(“CAMP”) Unit in theDivision ofAir PollutionControl’s PermitSection,whoseoffices

arelocatedat 1021 North GrandAvenueEast,Springfield, Illinois. I há~ebeen

employedwith theIllinois EPA sinceMay 1988.

2. As partof myjob responsibilities,Iparticipatedin frequentteleconference

calls with representativesfrom theUnitedStatesEnvironmentalProtectionAgency

(IJSEPA”)atRegionV in Chicago,Illinois, involving variousbendingCAMP permit

applicationsandissuespertainingto theadministrationof theCA.APPprogram. By

virtue of my involvementin theCA.APPpermitreviewprocess,I amfamiliarwith

communicationsbetweenUSEPAJRegionV andthe Illinois EPA in Marchof2004

concerninganissuerelatingto staysobtainedin CAAPPpermit appealsbeforethe

Illinois PollutionControlBoard. Theissuewasinitially raisedby arepresentativefrom

USEPA/RegionV, who expressedconcernabouttheimpactofsuchstaysupon

severabilityrequirementsof40 C.F.R. 70 andtheillinois CAAPP.

3. I havereadtheMotion preparedbytheIllinois EPA’s attorneysrelatingto
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this matterand,further, fmdthat the factsset forth in said responsesandanswersaretrue,

responsiveandcompleteto thebestofmy knowledgeandbelief

SubscribedandSworn
To BeforeMe this J~DayofNovember2005

OFFICIAL SEAL +
~ BRENDA BOEHNER:
~ 10Ff PuBlic,STATE Cc IWNOIS t
Lwa

sayethnot.

OZ±
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CERTIFICATE OF SERVICE

I herebycertify that on the 18th day ofNovember2005, I did send,by electronic

mail with prior approval, the following instruments entitled APPEARANCES,

MOTION IN OPPOSITION TO PETITIONER’S REQUEST FOR STAY and

AFFIDAVIT to:

Dorothy Gunn, Clerk
illinois Pollution Control Board
100 WestRandolphStreet
Suite 11-500
Chicago,illinois 60601

andatrue andcorrectcopyof thesameforegoinginstrument,by First ClassMail with

postagethereonIhily paidanddepositedinto thepossessionof theUnitedStatesPostal

Service,to:

BradleyP. Halloran SheldonA. Zabel
HearingOfficer KathleenC. Bassi
JamesR. ThompsonCenter StephenI. Bonebrake
Suite11-500 JoshuaR. More
100WestRandolphStreet KavitaM. Patel
Chicago,Illinois 60601 SchiffHardin,LLP

6600SearsTower
233 SouthWackerDrive
Chicago,Illinois 6060

Robb H. Layman (I
AssistantCounsel


